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Dear Andrew,

Re: Quotila (Trading) Pty Ltd & Pan Pharmaceuticals Ltd (in Liquidation) – class action pending. 

I have been engaged by Mr Peter Laughton of Quotila (Trading) Pty Ltd (“Quotila”) to assist in the preparation of Quotila’s claim under the pending Pan Pharmaceuticals Ltd (in Liquidation) (“Pan”) class action.  

As you will recall I had a phone discussion with you in August 2009 and we agreed that I could submit the available details at that time, which I did. However, sometime later I discovered that you had not received the letter and documents which appear to have gone astray in the mail system. It has taken me some time to reconstruct the information and it is herewith re-submitted. 

The balance of this document is for the purpose of explaining the company’s circumstances and to provide further details.

Background

Quotila began business in 1981 as a supplier of fishing equipment.  In the mid 1990’s, the proprietor, Mr Peter Laughton developed a simple low cost process of extracting oil from sharks’ livers and from that oil being able to produce squalene. However, to become a viable value added therapeutic product the squalene needed to be encapsulated. After searching for an encapsulator for some time Mr Laughton contacted Pan in August 1995. (See attachment B). During 1998 and 1999 discussions were continued with Pan until Pan finally agreed that it would be able to meet Quotila’s encapsulation specifications. (See Attachments  C to F). This lead to a Manufacturing Agreement between Quotila and Pan, dated in June 1999. (See Attachment A).

Having reached this point Quotila made a strategic decision to focus its business efforts on the manufacture and sale, both local and export, of squalene and shark alkoxy capsules. (See below for details re the Export Capsule Business). A trading name, 30 DEGREES SOUTH, was obtained for this business in August 1999. (See Attachment  I). A small cosmetics business which used squalene as an ingredient in the products was also established. However, this was a very minor part of the business and its existence depended on the successful selling of the therapeutic capsules. 

Negotiations were entered into to establish a new factory near Melbourne but these had to be terminated when the Pan recall was announced. The Pan recall “killed” Quotila’s therapeutic business. To ensure the ongoing viability of Quotila as an entity,

an entirely new business had to be established which was not connected with the manufacture of therapeutic products. This new business is a manufacturer of fish based fertilizer and because of the nature of the raw materials, i.e. by products from the fishing industry, it has been necessary to relocate from Melbourne to Port Lincoln in South Australia to be near the raw material suppliers. 

The failure of Pan has had a devastating financial effect on Quotila, from which it is still battling to recover.  

The Export Capsules Business

The Agreement with Pan provided Mr Laughton with the confidence and surety of supply to look at export markets, mainly in the Asian region. To this end, after many market research trips to the area he appointed a representative, Golda Pure Products, in the Philippines. (See Marketing Agreement with effect from 1 June 2000, dated 14 February 2001. Attachment G). This committed Quotila to paying a $1,200 monthly retainer plus expenses which included the rental of an office for the overseas representative. (See sample monthly rental receipt at Attachment H). 

Quotila, with its Philippines representative, also took part in food and health exhibitions to promote the sale of the capsules. (See Attachment J) Also, numerous samples were provided to the representative over time to use in promoting the capsules to retailers in the Philippines.

All necessary licences and approvals were obtained for distribution in the Philippines. Getting these was not a trivial matter. (See Attachments L1 to L5)

Advertising brochures were produced for distribution by the representative. (See Attachment K).  

A schedule of direct export marketing expenses incurred in setting up the export capsules business is at Attachment O together with a projection of future lost profits over the following seven year period. 

The export marketing expenses provided on Attachment O are actual and documentation to support them can be provided. The bigger issue however is that of the lost profits and brand recognition. The effort put into setting up the overseas sales network had the business poised to commence capitalising on its brand exposure. With the success of the marketing and given the size of the target markets, the profit forecasts at Attachment O are not unreasonable and if anything are conservative.   

Unfortunately the demise of Pan totally obliterated all chance Quotila had of receiving any return from the exporting business it had established.

Therefore, in summary the loss to Quotila from it export capsules business as a result of the Pan recall was $97,072 of lost promotional expenditure and an estimated loss of potential profits of $5,425,000 over the subsequent seven years.

Your Hard Claims Questionnaire does not seem to allow a claim for losses such as this but nevertheless the loss has been caused exclusively by the Pan recall and Quotila ought to be compensated accordingly.

Questionnaire Gaps.

Due to moving the business from Melbourne to Port Lincoln some of the records have been lost or misplaced. It has therefore not been possible to date to locate all of the records needed to support the information in the questionnaire.  To help fill the gaps I have provided some specific comments as follows.

Question 15. The only products involved were the final shipment received by Quotila. See Attachment O for evidence of the shipment in December 2002. Mr Laughton believes there was another shipment after this one but no record of it can be found. Mr Laughton has discussed this matter with Mr Chris Drummond of the liquidators office in the hope that they may be able to provide the evidence of the later purchase. Mr Drummond offered to do a search of the records held by the liquidator and but has so far failed to contact us with the results of his efforts. I am therefore assuming that the December 2002 shipment was the final one.

Question 18. There were packaging costs, but records for these cannot be located at present.

 Question 20. Have not been able to identify all of these products at this point. However, the amount is not expected to be significant for stock on hand. Rather, the significant amount would be in respect of lost future business and brand recognition.

Question 21 (ii), (iii) and (iv). See Attachments A (Supply Agreement), M (which is an example of a faxed hand written order form that was Quotila’s usual practice. The one for the products at question 14 could not be located) and Attachment O, which is Pan’s Tax Invoice. 

Question 26, Table 4. Quotila did not purchase finished raw materials for supply to Pan. Rather, it purchased sharks livers from fishermen ( usually for cash) and then processed then in-house to extract the squalene. At this point in time no costs are available. 

Question 28. This relies on questions 25 and 26 for which details are not available at this time.

Question 36, Table 8. See Attachment P (summary sheet and source invoices)

Questions 37 & 38. See question 20.

Question 39 (vii). It is assumed that this question can apply to the situation described above under the heading The Capsules Export Business in relation to the total loss of Quotila’s business at that time. Complying with the Pan recall and the lack of ongoing supply from Pan was directly responsible for the collapse of that business. The questionnaire does not otherwise appear to address the situation where money was incurred with the reasonable expectation that a continuing, profitable business would have been operating had it not been for the Pan recall. In these circumstances it only seems fair and just that compensation should be paid for the expenditure incurred in establishing that business as well as for the loss of future profits and brand recognition. Your comments on this would be appreciated and if necessary further effort will be made to provide supporting documentation. 

As you can see, the documentary evidence currently available is rather sparse. However, Quotila continues to seek the further information required and if it becomes available on a timely basis we will notify you.

 I understand that it is unlikely that you can quantify a claim for Quotila based on the information in the Questionnaire, but as I have pointed out above, Quotila’s business was destroyed because of the Pan recall. This is due to the fact that Quotila had changed the nature of its business so as to rely on the ongoing supply of Pan produced products. It is noted that this reliance on Pan was not an unreasonable position to adopt in the circumstances. No other supplier in Australia was able to supply those products and it had taken a number of years to negotiate a supply agreement with Pan. I imagine this would not have been the case with most other entities involved in the class action and therefore the questionnaire does not cover Quotila’s specific case. 

It would therefore be appreciated if Quotila could retain its position as a member of the class action and that consideration be given to compensation for damage that the recall of Pan products caused to the future of Quotila’s capsule business, in both export and local markets.   

If you need to contact me in relation to this matter please call my mobile 0433 144 665 or use the email address this was sent under.

Your truly,
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Ken Murley.

